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1 and M crosoft, which I believe was addressing --
2 attenpting to address the issue of getting these
3 | atest versions. |'mnot even exactly sure how those
4 pi eces were supposed to have fit together.
5 Q Have you ever been a party to a lawsuit?
6 A Not other than this one, of course, and as
! trustee of Paterson Lori trust.

8 Q That's the Yakima | awsuit?

9 A. Ri ght .
10 Q Have you ever testified in court?
11 A. Yes, in the Seattle Conputer case.
12 Q Any other tines that you've testified in
13 court?

14 A No. A traffic ticket once.

15 Q | assune that you haven't been involved in
16 any crimnal proceedings of any nature, correct?

17 A No.

18 Q Could you briefly state your educati onal
19 background for the record.
20 A. | have a bachel or's degree in conputer
21 science. | took sonme graduate school but didn't

22 conpl ete any degree.

23 Q What year did you get your bachelor's

24 degree?

25 A 1978.
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1 Q That was fromthe University of WAshi ngton?
2 A. Yes.
3 Q Was that with honors or wiwth any particul ar

4 di stinction?
5 A. Magna cum | aude. | guess | should
6 specifically say it's a bachel or of science degree.

7 Q Any ot her degrees that you have?
8 A No.
9 Q Prior to going to the University of
10 Washi ngt on, where did you attend school, high school
11 or --
12 A. | ngraham H gh School in Seattle.
13 Q So you grew up in Seattle?
14 A. Yes.
15 Q Born here?
16 A. Yes.
17 Q What year were you born?
18 A 1956.
19 Q Are you married?
20 A. Yes.
21 Q How | ong have you been marri ed?
22 A. Ei ghteen and a hal f years.
23 Q | notice that your wife is listed as Penny
24 Jat erson in the conpl aint.
25 A. Yes.
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1 Q |"mjust curious to know if you are aware

N

of any factual information she has that may relate to

w

this lawsuit or whether she's sinply |isted given that
4 there's a marital community invol ved.

5 A. Strictly due to marital comunity.
6 Q Do you have any chil dren?
7 A. | have two stepchildren.
8 Q Have you been married before?
B A. Yes.
10 Q When was t hat ?
11 A 1979 to 1984.
12 Q VWhat was the nane of your wfe?
13 A. Judy, Judy Paterson while marri ed.
14 Q Did that end in dissolution?
15 A. Yes.
16 Q Do you know where the dissolution was
17 filed?
18 A. Seattle.
19 Q So technically, you would have been a party

20 to that, quote, lawsuit, unquote, correct?

21 A. | don't know. Is that a lawsuit? W

22 sinply got one attorney for the both of us and nade an
23 agreenent, so...

24 Q | won't quibble with you. | assune there's
25 a court docunent sonmewhere that reflects the
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1 di ssol ution, correct?
2 A Yes.
3 Q Any ot her marri ages?
4 A No.
5 Q When you were an undergraduate at the

6 Uni versity of Washington, did you take any graduate
! | evel courses?

8 A. | may have. | don't recall. | did take
9 graduate | evel courses after graduating and | don't

10 remenber if | took sonme before as well or not.

11 Q That's actually a good question to nove
12 t owards. Subsequent to your graduation at the

13 Uni versity of Washington, | assune you took sone sort
14 of education of sone kind?

15 A. | continued for two nore quarters at the
16 Uni versity of Washington for the subsequent fall and
17 Wi nter quarters in graduate school.

18 Q So that woul d have been in 1979, 1978 to
19 19797

20 A. Yeah, let's see. Right, right. Fall

21 guarter woul d have been 1978 and the winter quarter
22 woul d have been ' 79.

23 Q What departnent were you enrolled in?

24 A. Conput er sci ence.

25 Q Were you enrolled in a degree progranf
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1 -- it was easy. | was able to call Paul Allen and ask
2 I f he wanted ne to work there and he sinply said yes.
3 So it was easy. It was work | knew was up ny alley

4 because | had worked with those people and it was ny
5 kind of -- ny kind of work. | expected to enjoy it.
6 So it seened like a good fit for ne.

7 Q What were your duties while you were at

8 M crosoft during that period?

9 A. Initially, I worked on the adaptati on of
10 DOS to the IBM PC before it was rel eased. Then when
11 that was conplete, | worked on the 16-bit basic

12 conpiler, specifically the run tine for the conpiler,
13 with two ot her guys, and then when that was conpl et e,
14 we started a project on an update, a new version of

15 DOS for the |1 BM PC

16 Q The initial adaptation of DOS to the | BM PC
17 t hat you worked on, do you renenber what version of

18 DOS you were working on at that point?
19 A. Wll, when | left Seattle Conputer
20 Products, | believe |I considered DOS to be about done

21 with what | had intended to acconplish and | sinply

22 nunbered it 1.00 at that tine and so that's what we --
23 that's what at Seattle Conputer Products it was being
24 cal | ed.

25 At Mcrosoft, | continued to add features
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1 toit, and had | used the sane techni ques, the sane
2 style I had done at Mcrosoft or -- excuse ne -- | had
3 done at Seattle Conputer, | would have continued to

4 bunp the nunber slightly as | nmade a change here and a
5 change there, but IBMwas going to ship it as their

B version 1.00 and that was all there was to that. So |
7 guess there was essentially different nunbers being

8 used by different people for the sanme product.

9 Does that answer the question that you were
10 | ooking for?
11 Q It would be useful, | guess, to discuss
12 briefly the various versions of DOS and |'m not sure

13 when you'd like to do that, but we have things |ike

14 Q DOS, 86-DCS and the like. Could you briefly provide
15 kind of a summary of the history of DOS?

16 A. Ckay. The best way to | ook at the nane

17 QDOS is as a code word, an internal devel opment term

18 as Chicago is used for Wndows 95. It was never

19 I ntended to be -- the product was never | abel ed that
20 as sold. Wen it cane tine to sell it, we chose --

21 Rod Brock and | kind of sort of brain-stornmed and

22 decided to settle on 86-DOS. So that was the official
23 | abel when it was shi pped.

24 | BM had no troubl e deciding what they were
25 going to call it. They were going to call it |BM
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1 Personal Conputer DCS. I1t's the sane product.
2 M crosoft chose to call the sane thing M5s-DOS. So
3 these reflect the tineline of when conpani es chose a
4 name for marketing purposes of the sane product.
5 Q What types of changes were there to the
6 product during that tine, if any?

7 A. Between the tine that -- when Seattle
8 Conputer first shipped 86-DOS to when | left Seattle
9 Conputer, | continued to make what | consi dered

10 technically as substantial internal inprovenents.

11 Users may not notice any difference, but programers
12 woul d notice significant inprovenents.

13 So while the only one selling it was

14 Seattle Conputer and calling it 86-DCS, it went

15 through fairly hefty internal i1nprovenents.

16 Once | was at Mcrosoft and naking -- the
17 changes were relatively mnor, in ny opinion, and so
18 what | BM shi pped as PC-DOS 1.0 was not any

19 significantly different than what Seattle Conputer had
20 used.

21 Then M crosoft didn't have a product --

22 didn't have an Ms-DOS product until a little bit |ater
23 and the first one shipped was 1.25, which was

24 virtually identical to what IBMcalled their DOS 1.1,
25 and its inprovenents were fairly mnor.
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1 To IBMthe big change was handling hi gher
2 capacity floppy discs. They upgraded the -- the
3 fl oppy disc hardware was inproved and they used the
4 new version of DOS. There was actually no
5 rel ati onshi p between what kind of floppy disc you use
6 and what version of DOS you had. There needn't have
7 been any rel ationship, but IBMchose to tie this
8 t oget her, where, okay, we have a new conputer with
B better stuff on it and we'll roll out a new DOS with
10 that. So to themin their version it was the version
11 that could handl e a higher capacity floppy disc.

12 Q What's the earliest source code you have of
13 a DOS version?

14 A. | believe 1.25 is the earliest version |

15 have a copy of.

16 Q Appr oxi matel y when woul d that date fronf

17 A. March of ' 82.

18 Q Do you know i f soneone el se has earlier

. source code?

20 A. | strongly doubt it.

21 Q Wil e you were at M crosoft during this

22 1981/ 1982 tine period, you worked on the M crosoft
23 SoftCard for BASIC?

24 A. Sorry. Could you say that again?

25 Q While you were at Mcrosoft, did you work
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1 just for purposes of the record?
2 A CPMis --
3 Q O was.
4 A. Was an operating systemfromD gital
5 Research for 8080-based m cro conputers.
6 Q Do you know whet her M crosoft had access to

7 t he source code for CPM at the tine of that project?

8 A. No, that is, | don't know.
9 Q Do you know whet her Seattl e Conputer
10 Products had access to the source code for CPM at that
11 time?
12 A. They did not.
13 Q Did you have access to CPM source code as

14 part of your work on this SoftCard project?

15 A No.

16 Q VWhat did you do to prepare for this

17 deposition today, just generally?

18 A. At nmy attorney's suggestion, | reviewed the
19 deposition | had given for Seattle Conputer in '86,
20 and that is all.

21 Q So no ot her docunents other than that

22 deposition?

23 A Ri ght .

24 Q Did you | ook at your conplaint that was
25 filed in this case?
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1 A. We | ooked at it a couple weeks ago. |
2 guess that could have been consi dered preparation.
3 Q | assunme you net with your attorney as part
4 of this preparation, correct?
5 A. | have net with ny attorney. | don't know
6 If | would characterize it as preparation for this
7 deposition.
8 Q Did you review any of the docunents that
9 have been produced in this litigation, either by the
10 def endants or by you?

11 A. Yes.
12 Q Wi ch docunents were those, if you recall?
13 A. | have spent sone tine review ng the

14 chapter of the book that's at issue and the Kil dal

15 menoir that appears to be based on.

16 Q Any ot her docunents that you reviewed as

17 part of this litigation?

18 A. |' ve probably glanced at quite a few of the

19 docunents that |'ve produced, not specifically

20 t hi nking of review ng them

21 Q O her than your |awyer, did you talk to
22 anyone as part of your preparation for this

23 deposition?

24 A No.

25 Q You used the term Q DOS. What did that
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1 stand for?
2 A. Quick and Dirty Qperating System
3 Q Who came up with that nane?
4 A | did.
5 Q Do you renenber when?
6 A. When? Not specifically. W could pin it
7 down to the -- we can talk about the tinme frane that
8 It was witten and assune it was in that tine frane.
9 Q As | understand your testinony earlier,

10 this term QDOS was used only internally at Seattle

11 Conput er Products?

12 A. Right. Since it appeared in the source

13 code, however, then when ot her people saw the source
14 code, it had essentially | eaked out the use of that

15 term It was after that that | realized |I needed to
16 adj ust the source code title as well.

17 Q Now, over the years have you read books

18 written about the devel opnent of DOS?

. A. |'ve read a nunber of articles. | wouldn't
20 say there's any book that is about devel opnent of DOS
21 that | know of, if you see what | nean. |'ve seen

22 various chapters and articles about the devel opnent of
23 DCS.

24 Q But you' ve read books that include

25 di scussi ons about the devel opnent of DOS?
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1 A. Yes, that include, yes.
2 Q Have you seen any novies or television
3 prograns that have dealt wth that subject?
4 A. In a way; that is, | believe it may have

5 been t he show Revenge of the Nerds, which has an
6 extrenely brief view of -- you know, a coupl e of
7 mnutes of it are an inpression of how DOS got

8 started.

9 Q That was a made-for-TV novi e?
10 A. | i magi ne.
11 Q Do you renenber if you were actually
12 portrayed in that novie or not?
13 A. According to the credits, no. They had a
14 guy that -- the cast listed a player playing Rod
15 Brock. That actor would have | ooked a ot nore |ike
16 nme and coul d have represented ne, but they said he was
17 Rod Brock.
18 Q Did you provide any input into the
19 production at all?
20 A No.
21 Q When M crosoft |licensed 86-DCS in early

22 1981, what was the nane at that tinme of DOS that they
23 |l i censed?

24 A. Seattl e Conputer Products called it 86-DCS.
25 M crosoft often, Paul Allen in particular, seened to
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1 Q When was that and what ?
2 A. | wote a nulti-tasking operating system
3 for Z80 in college. | don't recall if it was in

4 graduate school or if it was senior undergraduate.

5 Q Was that part of a college course that you
6 did that in?

7 A. Yes, it was an operating systens course. |
8 believe it was a graduate |evel course. | just don't

9 recall whether | had actually slipped it in as a
10 senior or when | was in graduate school and it was the
11 term project for the course.

12 Q Any ot her operating systens that you wote
13 prior to DOS?

14 A No.

15 Q What were the features of this

16 mul ti-tasking operating systemthat you wote?

17 A. The description of the operating system was

18 actually provided by the instructor; that is, there

19 was a |list of possible -- what term projects that we
20 could do and the projects were fairly specific and one
21 of themwas to wite an operating system and the

22 operating systemwas to have the functions wth what

23 we called the function P, the function V, start

24 process, | guess an end process or there was sonething
25 like that and /O and | could -- so | don't know if
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1 you want ne to go into what those things are, but
2 that's what | wote an operating systemwth those, |
3 believe, five specific functions and then additional
4 work to sort of test and inprove it.

5 Q VWhat chip would it run on?
6 A Z80.
7 Q O chip set. Z80. \What operating system

8 did you base, if any, did you base your operating
9 system on?

10 A. Not hi ng, just the description provided by
11 the instructor.

12 Q Did you have a nane for this operating

13 syst enf

14 A No.

15 Q Do you still have any source code for that?
16 A No.

17 Q Do you know if it still exists sonmewhere?
18 A. | don't believe so.

19 Q Do you know whet her 86- DOS shared any

20 features with this particul ar operating systenf

21 A No, it didn't.

22 Q It did not?

23 A. Huh- uh.

24 Q Prior to witing 86-DCS, what operating

25 systens did you work with or had you worked wth?
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1 A. Ch, | had worked with the CDC operating
2 system of the main conputer systemat the University
3 of Washi ngton, which | believe was call ed Scope, or at
4 | east the interactive formof it. | had used what
5 Crenento called the resident operating system and |
6 guess before that there was | MZI [ phonetic] had what
7 they called the self-contained systemand then so fron
8 the self-contained systemto the Crenento resident
9 operating systemto North Star DGCS, which was ny
10 primary operating systemthrough coll ege, and then at
11 Seattle Conputer we started using Crenenco C- DCS.

12 Q Do you renenber when you first worked with
13 Crenmento's C-DOS at Seattle Conputer Products?

14 A. No, not specifically. W also tried out

15 UCSDP system

16 Q. How about CPM

17 A. No, not other than -- G DOS was a CPM

18 | ook-ali ke and so CPM prograns ran wwth G DGCS, so we

19 did not use CPM provisional research. W bought this
20 | ook-alike from Crenento or it cane with the conputer,
21 one or the other.

22 Q When you say that C-DOS was a CPM

23 | ook-al i ke, what do you nean by that?

24 A. It ran all the CPM prograns, which in

25 general, we stayed within -- | normally used Crenento
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1 prograns, so | wouldn't have cared that it was able to
2 run other -- when | say CPM program | do not nean a
3 programthat is CPMor was witten by D gital
4 Research. | nean a programthat's required CPMto
5 run. |t was typical of word processors or whatever to
6 count on CPMto be there for themto do their job and
7 so CG-DOS could be there instead for these sane
8 prograns to run.

9 (M. Biemller joined the proceedi ngs)
10 MR. TOWINS: This is M. D etrich
11 Biemller.
12 Q (BY MR JOHNSON) One of the docunents that

13 you' ve produced for us in this case is a docunent

14 called The Right Place, The Right Tine. | nade a copy
15 of it for purposes of this deposition and we've narked
16 it as Exhibit 1.

17 A. Thank you.

18 Q Could you take a |l ook at that and tell ne
19 If that's The Right Place, The Right Tinme, which, as |
20 understand it, is a docunent that you ve witten?

21 A. Yes, barring the possibility of subtle

22 changes that | wouldn't have -- you know, haven't had

23 the opportunity to verify, this appears to be the
24 docunent that | wote.
25 Q When did you first start witing this?
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1 A. The m d ' 80s.
2 Q Wiy was that?
3 A. | wanted to have sone nenoirs of the
4 devel opnent process that | had gone through in
5 creating things that | had done.
6 Q Now, as | read it, it sounds like kind of a
7 journal. So ny question, | guess, is was this based

8 upon sone prior regular recordings that you had done
9 of what was going on during that particular tinme?
10 A. No. The dates are synthetic; they nmay or
11 may not be real. They are just a guess after the
12 fact. So at one point | called it M5-DOS diary and
13 was trying to nake it date oriented and then as |
14 decided that | really was nmaking up the dates to a
15 great extent, | started backing down from doing that.
16 So it actually has sone different tenors to it as far
17 as the style | was choosing to use at one tine or
18 anot her.
19 Q Did you work with anybody else in witing
20 this particul ar docunent?

21 A No.

22 Q So this was all done by you?

23 A. Yes.

24 Q Have you ever had di scussions wth anyone

25 regarding the possibility of publishing The R ght
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1 everything the sane and how they did it. | know that
2 It looks alike. You could say a clone is definitely a
3 | ook-alike, you know, a | ook-alike is a |l ess, naybe
4 | ess stringent. It could also -- as | said, nornmally
5 you use -- when you clone sonething, you' re attenpting

6 to -- | guess you're at |east attenpting to not
7 viol ate soneone's intellectual property rights and by

8 maki ng -- when | say | ook-alike |'m naking no such
9 judgnent. For all | know, it was CP/Mand | didn't
10 knowit. It was licensed, it was -- you know, |

11 woul dn't have known its relationship.

12 Q But in terns of using the terns |ook-alike

13 and clone, are those ternms that you would comonly use
14 I n describing at | east the appearance of a particul ar

15 operating system or other software progranf

16 A. | m not sure | understood the question.

17 Q | guess |'m asking whether this is a

18 subj ective termor an objective termfrom your

19 st andpoi nt ?

20 A. |'"I'l use | ook-alike as a subjective term
21 Q How about cl one?

22 A. Clone is a little nore objective, and that
23 Is an intentional choice of words, because | don't

24 know t he background of the relationship of CGDCS to
25 CP/ M
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1 Q Do you know, | think you testified that
2 C-DOS was witten to run on the Z80 chip?
3 A. | didn't say that. It did run on a Z80
4 chip. | believe that it probably wouldn't have run or
= an 8080.
6 Q That was ny next question. So as far as

7 you know, it probably would not have run on an Intel
8 80807

B A. Yeah, | can't recall if | ever |ooked --
10 what reason | have to think that, if | ever | ooked

11 I nsi de sone piece of it or why | would suspect that,
12 but that's the inpression | cane away wth.
13 Q Do you know whet her the Z80 chip provided

14 functionality that was not present in the 8080 chip?
15 A. Yes.

16 Q What were these?

17 A. VWhat was the additional functionality? |

18 hardly recall.

19 Q So were the Z80 functions a superset of the
20 8080 functions?

21 A. The Z80 was intended to be a significant

22 | nprovenent on the 8080 and be conpletely conpati bl e.

23 We did actually find at | east one thing that wasn't --
24 when t hey designed the Z80, they thought they could
25 change and it wouldn't hurt anything and it actually
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1 broke Mcrosoft BASIC, but other than -- it was an
2 extrenely strange quirk, but other than that it was
3 considered to be entirely conpatible, that prograns
4 that ran on the 8080 would al so run on the Z80.
5 Q. BUl as | understand 1T, a programwitten
6 for the 8080 would run on a machine with the Z80 chip
7 but not vice versa, then?
8 A. | f you took advantage of the new additional
B Z80 features, it would not run on an 8080.
10 Q Take a | ook at page 40 of The Ri ght Pl ace.
11 It indicates that on or about Septenber 7, 1979, in
12 your spare tine you've been working on an interesting
13 project at honme: a programto translate Z80 source
14 code into 8086 source code.
15 Wul d that translator also translate 8080
16 source code and 8086 source code?
17 A. No, because the mmenoni cs used by the Z80
18 were different, even those that neant the sane thing.
19 So that's just the textual appearance was different
20 fromthe 8080 even though it would have neant the

21 sane.

22 Q What do you nean by mmenoni cs?

23 A. These processors have a specific |ist of

24 I nstructions. The nost common for the 8080 bei ng what

25 we woul d verbalize as nove, but it was spelled MOV,
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1 and you woul d then have sone argunents. Were are you
2 nmovi ng from and where you're noving to, followed by
3 where you're noving from as | recall, and you m ght
4 nove A, conmm, B, which noves the Aregister into the B
5 regi ster.

6 When witten in Z80, the very sane
7 i nstruction was LD, load. So it was the sane
8 I nstruction, but they gave it the different nane and

9 my translator that | wote understood the Z80 nanes

10 because it needed to understand the additional Z80
11 nanes of the new instructions. So it did not

12 understand the nanes that Intel had assigned.

13 Q We have been using the term operating

14 systemand | think it's probably useful to define what
15 an operating systemis or was at the tinme or tines

16 we're tal king about, as you understand it. Kind of

17 tell us what is an operating system a conputer

18 operating systenf

19 A. VWll, inthis time franme, an operating

20 system provi ded fundanental /O capability,

21 | nput / out put capability to progranms. |Input froma

22 keyboard, output to a screen, storage on a disc. That
23 was essentially the sort of mninmumcapability and

24 that's what you got in prograns |ike CP/Mand North

25 Star DOS and DOS, for that matter.
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1 Q VWho produced North Star DOS?
2 A. North Star.
3 Q Were were they | ocated?
4 A. | don't know.
5 Q Do you know when that product was on the
B mar ket ?
7 A. We bought ours in 1977. | produced manual s
8 as part of your request. You mght find, for
B I nstance, |ocation information in the manual.
10 Q When di d you receive those manual s, the
11 ones that you produced for us?
12 A. When | bought the product in 1977.
13 Q What was your reason for devel opi ng 86- DOS?
14 A. There was no operating systemfor 16-bit
15 conputers, for 8086-based conputers.
16 Q Now, you nentioned 8086. Could you
17 descri be what you nean by that ternf
18 A. That's the nane of a m croprocessor
19 devel oped by Intel.
20 Q On page 44 of Exhibit 1 you nmake reference
21 to February 6, 1980, agreeing at a board neeting on
22 our strategy for an operating systemfor our 8086 CPU
23 card.
24 What do you nean by our 8086 CPU card?
25 A. We had -- as discussed in the previous
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=

translated into 8086 instructions and that sequence of
2 8086 instructions that cane out of that translation

3 process would in fact cause 86-DOS to al so save a

4 file.

5 Q So on page 49 of The Ri ght Place, you

6 di scuss Q DCS and the rel ationship between Q DOS and

7 the CP/Msystemas, | believe, under the July 25, 1980
8 di scussion, and you state since QDOS is enulating

9 CP/ M systemcalls to achieve ny transl ation

10 conpatibility goal, the functions required in the I/0
11 systemare logically the sane as those in CP/Ms BI CS.
12 Exactly what steps did you take to ensure
13 that the functions in 86 DOS's |/ O system were the

14 sane as those in CPM s BI 0OS?

15 A. They were not the sanme w thout the word

16 |l ogically. The functions were actually quite

17 different. Many of themwere quite different. The

18 reason that termlogically is so inportant is that

19 CP/ M had this idea of an auxiliary device and a print
20 device and so in order to try to -- and those devi ces
21 wer e exposed at both the application programlevel to,
22 you know, word processor witers and they made their
23 way on through to here at the BIOS | evel, where if you
24 | ook at the table directly above that paragraph you're
25 reading, you'll see references to conin, conout,
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1 print, auxin, auxout.
2 That portion is extrenely simlar to CP/ M
3 because CP/ M provided this functionality at the
4 programinterface level to talk to a device. They
5 call it the punch and the reader. | decided | didn't
6 necessarily have a punch and a reader, but | would
7 have an auxiliary device. So that set of stuff,
8 having an auxiliary, for instance, was driven by this
9 need to have sone equivalent to this CP/Mfunction of
10 tal king to the punch and the reader.
11 For instance, the way discs are read and
12 witten was conpletely -- abstracted in a conpletely
13 different way than CP/M had and vastly superior. So
14 the need to read and wite disc and, you know, the
15 | ogi cal function of doing that was the sane and that's
16 what |'mreferring to, but the actual technique of the

17 I nterface was conpletely different.

18 Q What types of simlarities were there

. bet ween function nanes and order between 86-DOS and

20 CP/ M?

21 A. Functi on nanes.

22 Q The nanes of the functions.

23 A. Wel |, because they were perform ng the sane

24 function, the nanes tended to be simlar.
25 Q The order was the sane as well or simlar?
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1 A. In order for it to be translation
2 conpati bl e, the nunber assigned to a given function,
3 the registers it used to transfer data, the nenory
4 structures used to pass information all needed to be

= | denti cal .

6 Q Do you recall which version of the CP/M

7 I nterface guide you had access to when you prepared

8 86- DOS, when you devel oped 86- DOS?

9 A. | personally owned an ol der manual referred
10 to as the CP/MInterface uide and it has a date of
11 1976 on it and | believe would refer to probably

12 version 1.4 or maybe the other version 1 versions of

13 -- version 1.3 others of CP/M But | know that | nust
14 have al so had access to other manuals. Probably

15 possi bly they could have been Crenento C DOS nmanual s
16 or they could have sinply been books published off the
17 shel f that described -- also described the interfaces,
18 because there were interfaces introduced in |ater

19 versions of CP/Mthat | did try to include in ny

20 transl ation conpatibility.

21 Q "' mgoing to show you what's been marked as
22 Exhibit 2 and ask if you can identify that docunent?

23 A. The 86-DOS Programmers Manual Version 0. 3.
24 Q | believe this is one of the docunents you
25 produced in this litigation. |Is that correct?
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1 A Yes.
2 Q On page 4 is a sunmary of the 86-DCS
3 functions. Do you see that?
4 A Yes.
5 Q Continues of course to page 5. You were

6 t he person who devi sed the various functions and the
7 order of the functions, correct?

8 A Yes.

9 Q Just to sort of look at an exanple, take a
10 | ook at function 6, direct consult I/Q

11 A. Ckay.

12 Q Do you know if CP/M had the sanme function?
13 A. | don't specifically recall. There are

14 cases where | added functionality and this is one of
15 the few that you could ask nme that | wouldn't have

16 been sure CP/M had or not.

17 Q Well, let's just briefly wal k through the
18 functions and if you recall whether or not CP/M had
19 t he sanme functionality.
20 A. | guess let ne give you a general answer
21 first that | don't know CP/Mwell enough. | used the
22 manual to produce this 25 years ago. | don't know

23 CP/ M wel | enough to actually recall whether they had
24 this. | will -- my response would be based solely on
25 the fact that since it's here, | will have presumably
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1 three, four, five and so forth, it appears that the
2 verb, if | can characterize it as that, is first and
3 the noun is second and then the reverse would be the
4 case for 86- DCS.

5 A. Ckay.

6 Q | guess ny question is why reverse those
7 t wo?

8 A. | chose nanes that | thought fit the

9 function wthout regard to what CP/M had chosen.
10 gave no consideration to CP/Ms nanes. They weren't a
11 factor in translation conpatibility. The nane of the
12 function is not a factor in translation conpatibility
13 and | gave no consideration to what their nane was.

14 Q So 22 for CP/Mwas create file and 22 for
15 you was create file as wel|?

16 A. Yes.

17 Q That was done without regard to the fact

18 that the sanme nanme was used by Digital Research?

. A. Wll, it's also -- create's al so the nane

20 used in BASIC. Create file is also the nane used in

21 W ndows XP. So what you're doing is creating a file.
22 Q It's al so the same nunber?

23 A. Yeah, the nunber is an essential part of

24 the translation conpatibility.

25 Q The nunbers that you didn't have in 86-DCS
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1 were 7 and 8 and apparently Digital Research for 7 and
2 8 had interrogate |/O status and alter |/O status
3 respectively.

4 Does that refresh your recollection as to
5 why you did not have 7 and 8 in 86-D0S?
B A. | don't renenber what those functions did,

7 but | nust have decided they weren't essential to

8 transl ation conpatibility.

9 Q And 12 in the CP/Mfunctionality was lift
10 disc head. Does that refresh your recollection as to
11 why you did not have a 12 in 86-DOS?

12 A. Yes.

13 Q What was that?

14 A. A physical storage directive |ike that has

15 no busi ness being in an application programinterface.
16 Q But that was used for a | ot of software

17 witten for CP/Mversion 2.0, | believe?

18 A. Lift disc head was used?

19 Q 2. X

20 A. It would be shocking to find lift disc head
21 was used by anyone, ever.

22 Q Let me show you 4, Exhibit 4. M question

23 relates to function 12 there and | guess why don't you
24 identify Exhibit 4 for the record.

25 A. |'ve never seen it before. It says CP/ M
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1 2.0 Interface Quide.
2 Q Ckay. So you've never seen this one
3 bef ore?
4 A. No. | didn't use -- | know that whatever
5 additional nmanuals | nmay have used were not Digital
6 Research branded. As | say, may have been Crenento
7 C-DOS branded and it may have been just a book you can
8 buy at the conputer store, but |'ve never seen this
B manual before.

10 Q Did you have CP/Mversion 2.0 available to
11 you when you created 86-D0OS?

12 MR TOWINS: Holdit. Could you

13 restate the question, please.

14 Q (BY MR JOHNSON) Did you have CP/ M version
15 2.0 available to you when you created 86-DOS?

16 MR. TOWINS: Available to you. Ckay.
17 A. It's available in the sense that we could
18 have bought a copy, but we didn't. So it was not -- |
19 have never -- | had not used any, no.

20 Q (BY MR JOHNSON) Is it your testinony then

21 that you did not have access to CP/Mversion 2.0 when
22 you created 86-DOS?

23 A. Yes.

24 Q Vell, let's take a | ook at Exhibit 4 and
25 specifically function 12.
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1 goes and that was |i ke the major change that was --

2 you know, so that's the best ballpark |I can give you

3 in terns of, you know, the core of DOS, how it nay

4 have changed. At |east the best | can give you off

= the cuff.

6 Q When | BM rel eased its personal conputer,

7 was the software included with it called 86-D0OS? |

8 think you testified that they at sone point called it

9 - -

10 A. | BM rel eased it as | BM personal conputer
11 DCsS.

12 Q That was done at the initial rel ease --
13 A Vell. ..

14 Q -- to the public?

15 A. You know, their -- they had chosen that
16 name fromthe beginning, so every version that we

17 wor ked on and dealt with wwth | BM of course said that
18 to start with, so...

19 Q We just discussed changes between your

20 Q DOS and MS-DOS 1.25. Do you know what changes there
21 were between Q DOS that you had witten back in 1980
22 and the | BM DCS 1.07?

23 A. The maj or changes took place in this

24 evolution of @ DOS from.1 to 1.0 and you can view | BM
25 and | BM PC-DOS and M crosoft MsS-DOS as bei ng based on
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1 that 1.0. So the changes we're tal king about are the
2 sane set of changes where this one particul ar
3 additional set of functionality was a | arge chunk and
4 probably lots of little things were done.
5 Q Now, Exhibit 3 is the CP/MInterface Quide
6 that we tal ked about that you believe you had in your
7 possession at the tine you devel oped DOS, correct?
8 A. Yes.
9 Q s it your testinony that you had not seen
10 at all Exhibit 4 or the CP/M 2.0 Interface Qui de,
11 which is identified as Exhibit 4, when you devel oped
12 DOS?
13 A. | don't believe so. | guess -- | am not
14 sure. |'mnot positive what source | used. | had a
15 source for CP/M2 functionality, but |I'mreasonably
16 certain it was not a Digital Research manual because |
17 had no business -- | had no Digital Research product
18 at all of any kind.
19 Q So to the best of your know edge, what
20 woul d have been the source of the CP/M2.0
21 functionality at that tine?
22 A. Either a Crenento manual or a nmanual or
23 book froma conputer store. This stuff was w dely
24 publ i shed and w dely avail abl e, unlike the books clair
25 that it was listed as proprietary.
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1 Q That's the best of your recollection at
2 this point?
3 A. That is the best. | don't know what nmanual
4 | used. | can only -- | only know for sure that the
5 manual | have in ny possession isn't adequate because
B it doesn't have functions 33 and 34, so | know I had
7 sone other source. | have no idea. Oher than |
8 didn't have Digital Research materials, | have no idee
B where it cane from
10 MR, JOHNSON: Let's take about a five
11 m nut e break.
12 (Recess taken.)
13 (Deposition Exhibit Nos. 21 through
14 56 were marked for identification.)
15 Q (BY JOHNSON) M. Paterson, while we were
16 off the record you indicated you wanted to say
17 sonet hi ng el se.
18 A. Ch, about the function thing?
19 Q Correct.
20 A. Well, | may have anot her answer to your
21 question on why | didn't -- what were we tal king
22 about? Function 12. The version wasn't included and
23 | specul ated, just speculated, that | may have used
24 the old manuals that | have a copy of for the | ower
25 function nunbers and only even referred to the newer
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1 manual s for the higher tunction nunbers just sort of
2 blindly assum ng that the old ones were all the sane.
3 So it's just a possible explanation why | skipped 12,
4 because the return version nunber.

At this point are you just guessing and

6 specul ating on that?

Yes.
I n your job history, when we were talking

9 earlier today, you indicated that you went to
10 M crosoft from May of 1981 through March of 1982 and
11 then you started your own conpany Fal con in June of
12 1983. Is that right?

13 A. Yes, approxinately.

14 Q What were you doi ng between 1982 and 19837
15 A. | was at Seattl e Conputer Products.

16 Q Then after -- strike that.

17 Then how | ong were you with Fal con

18 Technol ogy?

. A. Until we closed down in md '86.

20 Q Coul d you just briefly describe your

21 enpl oynent history since md 1986 to date?

22 A. As a result of the sale of Falcon assets to
23 M crosoft, that included ny working at M crosoft for

24 the next two years. So | worked at Mcrosoft from |
25 guess, August of '86 to August of '88.
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1 Then | took a year or so, year to year and
2 a half off, where | wote several articles and tried
3 to establish nyself independently as between authoring
4 and consulting projects, but that didn't provide
5 enough incone. So | went back to work for M crosoft

6 in the first third of 1990, | guess, naybe around
7 April -- I'"'mnot sure -- and stayed there until 1998.
8 Then retired from M crosoft and have been

9 recently in the past few years starting to build a

10 busi ness out of ny hone.

11 Q Where do you live?

12 A. | ssaquah.

13 Q What busi ness have you been trying to build

14 out of your hone?

15 A. Actually, when | took the tinme off in the
16 1989 tine franme, | started work on a project for Test
17 Coverage and | have worked on it on and off. For

18 exanple, ny entire tine at Mcrosoft | was actually

19 only working a four day work week, with the extra day,
20 theoretically, allowng ne to work on this side

21 project of the Test Coverage program

22 So | have that programthat | sell, but ny
23 mai n thrust these days is equipnent, small electronic
24 equi pnent related to hone automation. | only have one

25 of those products working now, but | have ot her ones
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1 publ i shed by Mcrosoft Press. The author is Ray
2 Duncan, and the date of publication appears to be
3 1986.
4 Do you recall reading this on or about the
5 time it was published or at sone point after that?
B A. No, |'ve never read it. | do believe |
7 have a copy, but |'ve never opened it. | was provided
8 a copy for free at one point by the publisher of the

9 book that -- whose chapter | wote. They just shipped
10 a box full of books and this was anong them | had no
11 reason to read it nyself. | already know how to

12 pr ogr am DCS.

13 Q So you have a copy of it, but you never
14 read it?

15 A. Yeah, | don't believe I even cracked the
16 cover.

17 Q Did you ever talk to anybody about what
18 t hi s book sai d?

19 A No.

20 Q Let's take a | ook at the page that's

21 nunbered 4 and it tal ks about the fact that the

22 printed progenitor of M5-DOS was an operating system
23 cal |l ed 86- DCS.

24 Do you think progenitor is a correct

25 term nology in that context?
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1 A. | have no idea what that word neans.
2 Q There's a statenent in the prior paragraph,
3 porting existing applications into the Ms DOS
4 environnent is relatively sinple, since the programer
5 can choose to view M5-DOS as either a superset of CP/ M
B or a subset of UN X

7 | s that correct?

8 A. More or less. That would refer only to

B | ater versions of Ms5-DOS that obsoleted the CP/ M
10 I nterface and had the UNI X style interface avail abl e.
11 Q The next paragraph that starts with the

12 word the progenitor says in order to ease the process
13 of porting 8-bit CPM 80 applications into the new

14 16-bit environnment, 86-DCS was originally designed to

15 mmc CP/M80 in both functions avail able and styl e of
16 operation. Consequently -- stop for a second.

17 | s that accurate?

18 A. More or less. |'mnot sure what is neant

19 by things |ike style of operation, so | don't know how

20 to take it exactly.

21 Q Next sentence. Consequently, the

22 structures of 86-DOS's file control bl ocks, program
23 segnent prefixes, and executable files were nearly
24 i dentical to those of CP/ M 80.

25 | s that accurate?
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1 A. To sone extent. It's not words | would
2 use, but it's not terribly inaccurate. To the
3 programmer, fromthe progranmer's perspective, this is
4 appropriate term nol ogy, because it tells the
5 progranmmer that you can count on these things to be
6 there in 86-DCS that you found in CP/M 80, but there
7 are a lot of differences.
8 It gl osses over the set of differences that
9 t he programer doesn't necessarily need to know for
10 that conpatibility. So that's why |'mhesitating as
11 far as this nerely identical aspect.

12 Q Are there any inaccuracies in that

13 sent ence?

14 A No.

15 Q The foll owi ng page, which is nunbered 6, in

16 the mddle of the page this book says in spite of sone
17 superficial simlarities to its ancestor CP/ M 80,

18 M5- DOS version 1.0 contai ned a nunber of inprovenents
19 over CP/M including, and then it lists at |east four
20 different inprovenents.

21 | s that sentence accurate?
22 A. O her than the fact that there wasn't
23 actually Ms-DOS version 1.0, that would -- it's

24 accurate. 86-D0CS, you could substitute the words
25 86-DOS 1.0 or PC-DOS 1.0 and correct that sentence.
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1 Q But other than that, it's essentially
2 accurate?
3 A. Yes.
4 Q Top of page 7, which is the next page,

5 references Ms-DOS version 2.0 equivalent to PC DOS

B 2.0, was first released in March 1983. It was, in

7 retrospect, a totally new operating system and then

8 It just discusses sone changes wth M- DOS 2.0.

9 | guess 1'd like to ask a question of
10 term nology. This talks about a totally new operating
11 system Wuld you agree that was a totally new
12 operating systemor was it a version of the ol der one?
13 A. It's still a version of the ol der one.
14 Virtually every bit of the old one is still there;
15 they just added a lot. So that's why he's saying it's

16 -- you know, that's where totally new conmes from
17 but . ..
18 Q As | understand it, your testinony was that

19 the |l ast version of DOS you worked on was 1.257
20 A. Yes.

21 Q So you did not work directly or indirectly
22 on version 2.07?

23 A. That's right

24 Q The next exhibit is 18. This is a February

25 10, 1986 article fromthe Seattle PI. Do you renenber
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1 about it. | told you all the things | disagree wth,
2 which is virtually every sentence, but... | guess

3 that's why, because | disagree wth al nost every
4 sent ence.

5 Q In some way, correct?

6 A. Yes. So that's what | nean by that.

7 That's all | nmean by that.

8 Q Al right. | was just trying to see if

9 there's anything behind entire intent.
10 Do you know t he aut hor?
11 A No.
12 Q The aut hor nekes reference to in the prior
13 columm at the bottomthe day the IBMers arrived. Do

14 you have any particular view one way or the other as
15 to what happened on that day with M. Kildall?

16 A No. |'ve read a lot of different stuff

17 over the years.

18 Q So you don't know -- you haven't got any
19 particul ar view one way or the other as to which is
20 accurate anong all those different versions of the
21 story?

22 A No.

23 Q Exhibit 29 is an article fromthe Seattl e
24 Post Intelligencer in 1991.

25 MR. DAS. Can we just go off the
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1 record for a second.
2 (D scussion off the record.)
3 Q (BY MR JOHNSON) Do you renenber reading
4 this article in 19917
5 A. No, | don't renenber reading it.
6 Q Were you living in Seattle in 19917
7 A. Yes.
8 Q The Seattle area?
B A. The Seattle area. Rednond in 1991. |
10 likely read it, but | just don't renenber it.
11 Q Take a | ook at the third page of this
12 article and at the bottom of the second colum there's
13 a statenent Kildall, still chief executive of D gital
14 Research, says there were, quote, renarkable

15 simlarities, unquote, between M5-DOS and his CP/ M

16 operating system

17 Next paragraph. Ask Bill why function code
18 6 in DOS ends with a dollar sign, Kildall says. No

19 one in the world knows that but ne. He says the

20 unusual synbol was a carryover fromhis days witing
21 mai nframe conput er | anguages and was used in his CP/ M
22 Do you renenber that issue arising in 1991

23 or thereabouts?
24 A. | renmenber hearing that quote that asked
25 about the dollar sign. | don't knowif | saw it first
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here or if | saw it sonewhere else, but | do renenber

=

2 that com ng up.
3 Q Do you renenber, did you have a response to
4 it i f anybody brought it up?

5 A. | don't recall anyone ever asking ne, at
6 | east no press or anyone asking ne. M response is
7 t hat because that was what was in the manual. They

8 publ i shed a manual ; the manual said put a dollar sign
B at the end. So | followed the nanual .
10 Q Was that your response at the tine or are
11 you sinply reconstructi ng what you woul d have sai d?

12 A. As | said, no one asked ne that | can

13 recall, so there was no response at the tine.

14 Q Were you interviewed for this article?
15 A. | was noticing that the authors are

16 Eri ckson and WAl lace. They were in 1991 starting

17 their research for their book, which was either Gates
18 or Hard Drive -- |1've forgotten which one was which

19 now -- and they interviewed ne, the authors of both

20 t hose books, so | know they're anong them i nterviewed
21 ne extensively for those books.

22 So they could have interviewed ne already
23 and used that material in preparation of this article
24 or that may have cone later. They could have

25 interviewed ne for this article separately in advance
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1 and | don't renenber. | had been interviewed by those
2 guys, by at |east one of those guys, but | don't
3 remenber if | was specifically interviewed for this
4 article.
5 Q There 1s a quote that's just down the third
6 colum a bit further fromthe quotes we were j ust
7 | ooki ng at about dollar sign and here it quotes you as
8 acknow edgi ng that there was sone, quote, |owl evel
9 borrow ng, unquote, fromKildall's program and that

10 you nade -- and that NMs-DOS contai ned substanti al
11 | nprovenents over DRI's operating system

12 Do you recall making those statenents?
13 A. No, | do not recall saying | owl evel

14 borrow ng.

15 Q Do you have any reason to believe that
16 Messrs. WAl lace and Erickson were not accurately

17 quoting you in 19917

18 A. | believe they may have m squoted ne on
19 that. It's possible.
20 Q Did you contact themafter the article cane

21 out to take issue with the quote that they attri buted

22 to you?
23 A No.
24 Q Did you wite any letter to the editor to

25 take issue with that particul ar quote?
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1 A No.
2 Q What do you believe you sai d?
3 A. "' mnot sure what | woul d have said.
4 Q Are you denying that you actually said
5 | ow-| evel borrow ng?
B A. | don't knowif | said it or not. It would

7 not be typical of ny |anguage to say that. That to ne
8 sounds |i ke their paraphrasing of technical |anguage
9 that | used and calling it a quote.

10 Q Have you ever net Gary Kildall?

11 A No.

12 Q Exhibit 30 is an August 1991 article from
13 | nfoWworld. Again, what is |Infowrld?

14 A. I nfoWwdsrld is a conputer nagazi ne.

15 Q You're quoted, | believe, on the second --
16 In the second colum of this particular article. Do

17 you see the quotes attributed to you?

18 A. This is Peggy Watt again. W have read

19 this quote in her article earlier too, the very sane
20 ones.

21 Q The question is do you renenber being

22 I ntervi ewed by Peggy Watt?

23 A. As |'ve said before, | renenber having -- |

24 remenber the nane Peggy WAatt and so the fact that |
25 remenber her, the nanme, suggests | probably was
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1 I ntervi ewed by her.
2 Q Let's take a | ook at the next exhibit,
3 which is Exhibit 31, and this is excerpts fromHard
4 Drive, which you referenced earlier, by M. Wall ace
5 and M. Erickson. This was published in 1992.

6 Do you have a copy of that or did you get a
7 copy of that at sone point?
8 A. Yes.
9 Q Have you read it?
10 A. | believe | have read nost or all of it.
11 Q | see your picture is on the third page of

12 that particular exhibit. Do you see that?

13 A. Yes.

14 Q Now, you renenber being interviewed by M.
15 Wal | ace and M. Erickson in connection with this?

16 A. | believe only one of the two interviewed
17 nme, but yes, | was interviewed.

18 Q Excuse nme. Do you renenber which one

19 I ntervi ewed you?

20 A. | believe it was Wal |l ace.

21 Q VWhat |'d like to do is focus your attention

22 to the page nunbered 184. The paragraph starts just
23 as Gary Kildall has had to read over the years how he
24 | ost the IBM deal, Paterson has had to read how he

25 ri pped off CP/Min devel opi ng an operating systemthat
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1 becane the industry standard.
2 Do you recall reading that at the tine the
3 book was published?
4 A. | don't specifically recall reading that,

= but | did read the book and | read this section of the
6 book when it was fairly new.
7 Q Do you recall talking to one of the authors
8 about how you had to read about how you had ri pped off
9 CP/ M?
10 A. | don't specifically recall.
11 Q The book goes on to discuss an unidentified
12 Di gital enployee who was quoted in 1990 that depicted
13 Gates as a silicon bully, and it goes on wth a quote.
14 We never tried to patent CP/M Nobody was patenting
15 software then. |t was al nost unethical, but if we
16 had, M crosoft probably couldn't have devel oped Ms- DOS
17 because parts of the original source code | ooked a | ot
18 like CP/Ms. How else did Paterson and Gates cone up
19 with that nice new operating system overni ght?

20 Did you take issue with this gquote when you
21 read that at the tine?
22 A. Wll, let's see. | didn't do anything

23 about that quote. Sonebody is lying, but the quote
24 itself is accurate, | assune. | assune that Wall ace
25 and Erickson got this |lie correct.
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1 Q Well, part of the quote is | just took his
2 printed docunentation and did sonething that did the
3 sane thing, unquote.

4 A. Whi ch quote is this?
5 Q The one we were just tal king about.
6 A. W were tal king about once you transl ated

7 t hese prograns. Ch, we're back on the previous.

8 Q |'"msorry. Go back to the prior page on

9 184 and the quote |I'm aski ng about was the one we were
10 t al ki ng about before.

11 A. Yeah.

12 Q | just took his printed docunentation and
13 did sonething that did the sane thing. Do you recal

14 maki ng that statenent at the tine?

15 A. | don't recall naking the statenent, but it
16 nore or |less accurately represents the situation.
17 Q You testified earlier what printed

18 docunentation you had fromD gital Research at the
19 time. Do you have any further recollections based on

20 this?

21 A No.

22 Q Page 185, you say in the first ful

23 par agraph, the |ast sentence, | never |ooked at

24 Kildall's code, just his nanual.

25 Was that your position at the tine in 19927
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1 A. Yes.
2 Q | take it that's still your position today?
3 A. Yes.
4 MR, JOHNSON:. O f the record for a
= second.
6 (Discussion off the record.)
7 Q (BY MR JOHNSON) Exhibit 32 is a book

8 witten in 1993 by Paul Andrews and Stephen Manes
9 entitled Gates, How M crosoft's Mgul Reinvented an

10 | ndustry and Made Hi nself the Richest Man in Anerica.
11 Did you have a copy of this book?

12 A. Yes.

13 Q When did you get a copy of this book?

14 A When it was new.

15 Q Do you know if you were interviewed for

16 this article -- excuse ne -- interviewed for this

17 book?

18 A. Yes. | believe | spoke with Manes on the
19 phone, but was interviewed in person by Andrews.

20 Q Do you know if you did this when -- |

21 believe M. Andrews worked for the Seattle Tines

22 bef ore?

23 A. Yeah, he worked for the Seattle Tines up to

24 fairly recently, so he would have been working for
25 t hem t hen.
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1 Q Do you recall if this interview was on the
2 phone or these interviews were on the phone or were --

3 A. Well, as | said, | believe | may have

4 spoken with Manes on the phone, but | interviewed

5 personally with Andrews, as | recall. | believe.

6 Q Page 157 of this book, which we've copied,

7 di scusses the relationship between Q DOS and CP/ M and
8 what |'d |ike to focus your attention on is two/thirds
9 of the way down the page, the second from/| ast

10 par agraph. Paterson set out to clone CP/Mon his own.
11 The result was what he called Q DCS, Quick and Dirty
12 perating System Do you see that?

13 A. No, | haven't found that yet. You said the
14 second to | ast paragraph?

15 Q Correct.

16 A. One-fifty-seven?

17 Q Page 157.

18 A. Ch, the very end of the paragraph.

19 Q The |l ast two sentences. Could you read
20 those |l ast two sentences and tell ne if those two
21 sentences are accurate?

22 A. No, it's not accurate that | set out to
23 cl one CP/' M

24 Q In what way is it not accurate?

25 A. 86-DOS i s not a cl one.
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1 Q Wiy do you believe it is not a clone?
2 A. The sinmul ator between 86-DOS and CP/Mis
3 limted to the translation conpatibility of the
4 interface. |t doesn't copy, mmc or enulate any of

5 the internal operations, such as file operations, file

6 storage format, BIOS interface. It's in no way a
7 cl one.
8 Q Did you talk to the authors of this book
9 afterwards regardi ng your disagreenent with that
10 st at enent ?
11 A. | don't recall having done so. |If | spoke

12 with themagain in passing | may have registered a
13 conplaint, but I wouldn't have considered it egregious
14 enough to have instigated conversation on this al one.

15 Q The next paragraph, the first sentence says
16 Q DCS wasn't an absolute clone of CP/IM

17 Do you agree with that?

18 A. Well, being that's it's not a clone at all,
19 | guess it's true that it's not an absol ute cl one.

20 Q Do you believe that this is a fal se

21 statenent of fact to say that this was a clone in any

22 way ?
23 A. Yes.
24 Q The follow ng page is 158 and this

25 di scusses various simlarities between Q DOS and CP/ M
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1 and it says but for programmers' conveni ence, Q DOS
2 m m cked every last internal function call of CP/M
3 al ong with nmany ot her technical aspects. So close a
4 cl one was Q DOS that the prelimnary user's nmanual for
5 Its public unveiling as 86-DCS, disc operating system
6 cl osed paren, carried this disclainer.
7 And the disclainmer goes on to say 86-DCS i s
8 not related to the popular CP/ M operating system of
9 Digital Research. Disc directory, formatting and
10 space allocation are conpletely different and
11 | nconpati ble. 86-D0OS does, however, provide a utility
12 called RD CP/Mwhich will transfer files from CP/M
13 discs to 86-DOS discs. Further, operating system
14 calls and calling conventions have been provi ded,
15 whi ch make possi ble autonmatic transl ati on of Z80

16 prograns witten for CP/Minto 8086 prograns that run
17 under 86.

18 Do you agree with the | anguage in that

. di scl ai mer ?

20 A. Yes. | wote that disclainer. You'll find
21 it in those manual s that we | ooked at earlier.

22 Q The prior sentence, which discusses the

23 fact that Q DOS, quote, mimcked every |ast interna
24 function call of CP/M unquote, along wth, quote,
25 many ot her techni cal aspects, unquote, do you agree or
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1 di sagree with that sentence?
2 A. | di sagree.
3 Q I n what way do you di sagree?
4 A. The translation conpatibility interface did

5 not include, as we've noted earlier, every function

6 that CP/Mhad. | guess the use of the termmmc is

7 margi nally acceptable as a way to reference the

8 conpatibility interface.

9 Q In fact, you've used that termto describe
10 the rel ationshi p, have you not?

11 A. | don't renenber. | may have.

12 Q Any ot her parts of that sentence you take
13 | ssue with?

14 A. O that sentence, no. Then the next

15 sentence where it refers to as a clone, as you know, |
16 take issue with that.

17 Q The prior paragraph refers to CDCS as a
18 CP/ M cl one. Do you know whether that is accurate or

19 not ?

20 A. | don't -- | don't know whether that is

21 accurate. | would consider it likely to be. | think
22 | viewed it as a clone at the tine.

23 Q Did you have any personal know edge as to

24 whet her it was or was not a cl one?
25 A. No. Fromthe standpoint of, | guess, what
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1 we're tal king about here, the distinction we're
2 tal ki ng about here is, really, CGDOS was either a
3 clone or it was CP/M essentially, because it acted
4 conpletely like it.

5 So | guess I'mnot trying to say it's |ess
B than a clone. |It's either a clone or nore than a

7 clone. | don't know the relationship for sure.

8 Q | take it that the next sentence that

9 refers to Q DOS as being, quote, so close a clone,

10 unquote, to CP/Mis another statenent you take issue
11 with?

12 A. Yes, | nentioned that.

13 Q Page 172 of these excerpts fromthis 1993

14 book describes a falling out that you had with Rod
15 Br ock.

16 Do you recall having a falling out wth Rod
17 Brock?
18 A. Yeah, that refers to ny dissatisfaction

19 with their marketing plan of using -- going direct

20 sales, nmail order sales, versus ny belief that sales
21 t hrough dealers was inportant. So | guess that's a

22 falling out.

23 Q Take a | ook at page 173 and we have a

24 paragraph that starts with but nowBill Gates. Do you

25 see that paragraph?
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1 A. Yes.
2 Q It refers to Q DOS as an operating system
3 that, quote, turned out to borrow ideas and terns
4 freely fromDRI's operating system but this was back
5 I n the days before sone heavy-duty | awsuits nade
6 progranmers nore cauti ous about doi ng knockoffs of
7 soneone el se's work.
8 Do you recall -- strike that. Do you agree
B with those sentences?

10 A No.

11 Q In which way do you di sagree with those
12 sent ences?

13 A. Ch, well, it's clearly inplying that what

14 was borrowed. Borrowing ideas is clearly inplying
15 that that was nmaking it a knockoff. To ne that's what
16 It inplies, and in no way was DOS a knockoff and so
17 t he whol e suggestion to ne that there could have been

18 anything i nappropriate -- | believe this strongly

19 pronot es that suggestion that there was sonethi ng

20 | nappropriate there and that suggestion is incorrect.
21 Q Did you ever have any communications with
22 Paul Carroll regarding this particular issue?

23 A. No, no.

24 Q The bottom of the sanme page refers to

25 M crosoft ultimately buying the system paying about
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1 $75,000. |Is that your recollection of how nuch they
2 paid for it?
3 A. | ncluding the fees that were paid before

4 and then the fees that were paid | ater, except |

5 actually view it as being alittle over a mllion

6 because they also paid for the DOS |icense, which they
7 paid alnost a mllion dollars to get back. So |

8 consi der the nunber to be approximately a mllion

B dol | ars.

10 Q The book points out that IBMin foregoing
11 t he chance to buy what becane DOS m ssed an

12 opportunity that nade M crosoft's value go froma

13 pittance to a stockmarket value of sone 27 billion

14 dollars as of that date, making Gates the richest nman
15 in the United States.

16 Any reason to disagree wth that statenent?
17 A. | don't understand where they get the idea
18 that | BM had a chance to buy DGCS, particularly, so |
19 don't understand where that's comng from |It's

20 M crosoft that was the licensee to Seattle Conputer.
21 Q The next exhibit is Exhibit 34. This is
22 t he Second Edition of Undocunented DOS or portions

23 thereof. Now, the second edition apparently you are
24 no |l onger a coauthor in. | take it this is not

25 because of any di sagreenent between you and your
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1 coaut hors but sinply because you had nothing further
2 to say.
3 A. That's correct.
4 Q Page 181 has a sentence that starts right
5 bel ow t he subheadi ng about fromCP/Mto Dr. Doss to
6 Novel | DOCS, and it says the funny thing is, M DOS
7 Itself started out as a clone of the CP/ M operating
8 systemfromDRI. The story has been told many tines
9 of how Ti m Paterson, a coauthor, incidentally, of the
10 first edition of this book, now at Mcrosoft, but in
11 1980 an engi neer at Seattle Conputer Products, in two
12 nonths wote Quick and Dirty DOS, Q DGCS, how this
13 becane 86-D0CS, to which M crosoft purchased
14 nonexcl usive rights and how this becane M5-DOS 1.0 for
15 the then new | BM PC.
16 St ephen Manes and Paul Andrews' history of
17 M crosoft, Gates, has all the details, even a
18 phot ograph of the original Seattle Conputer order form
19 for Mcrosoft's purchase of 86-DCS sale rights.
20 Price? $50, 000.
21 Let ne start with the first sentence.
22 M5- DOS started out as a clone of the CP/ M operating
23 systemfromDRI. Do you recall reading this on or
24 about the tine it was published?
25 A. No, |'ve never read this book.
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1 Q So you never | ooked at the second edition
2 of the book that you've been a coauthor of on the
3 first edition?
4 A. That's correct.
5 Q Did anybody report to you that this
6 all egation or this assertion was contained in the
7 second edition of this book?
8 A No.
9 Q When was the first tinme you | earned that
10 this statenent was in this particular education of the
11 book?
12 A. Ri ght now.
13 Q Two par agraphs on, the paragraph starts
14 sonewhat understandably, Digital Research was upset
15 when it found that Mcrosoft's new operating system
16 for the IBMPC was a clone of CP/M Apparently
17 Digital's Gary Kildall, called Kindall, even
18 consi dered suing IBMover the simlarity of M5-DOS to
19 CP/ M

20 As | understand it, you disagree wth the
21 use of the termclone in this particular sentence?
22 A. Yes.

23 Q You al so disagree with it in the prior

24 par agr aph, correct?
25 A. Yes.
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1 at that tinme?
2 A. DOS was done before -- | shouldn't say
3 done. DOS was working. The APls were done before | BM
4 was even involved in |ooking for an operating system

5 Q So this |last sentence is inaccurate?

B A. Yes, it's inaccurate.

7 Q Take a | ook at page 367, the top of that

8 page. |t says that Tim Paterson realized the val ue of

9 the BI OS technique and inplenented it in SCP-DOS, from
10 which it found its way into PC-DOS. |s that statenent

11 accur at e?

12 A. Not very.

13 Q I n what way?

14 A. Well, one needs to | ook at the previous
15 par agraph to understand the term BI CS techni que, and

16 what's inaccurate is the inplication that this was

17 sone invention of CP/Mthat | chose to, essentially,

18 copy the formof. This was a -- this junp table

19 t echni que was standard practice and | used it and CP/M
20 used it and North Star DOS used it before them

21 So it's the way this job was done. The

22 details were quite different. So it's not sensible to
23 conpare it specifically to CP/M because it was no nore
24 like CP/Mthan it would have been |like the North Star

25 equi val ent .
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1 Q | mgoing to show you Exhi bit 53, which is
2 the article that you wote, | believe, in 2000 for the

3 Encycl opedi a of Conputers and Conputer Hi story. Take
4 a look at that and see if that's your article.

5 A. Appears to be.

6 Q | asked that question in part because you
7 seemto tal k about yourself in the third person.

8 Pat er son had graduated, Paterson's prinmary objective,
B and so forth.

10 A. Well, it is an article for an encycl opedi a,
11 so it's intended to be generic and if | start using I,
12 t hen you got to go | ook up and see who wote it.

13 Q How did you cone to wite this article?

14 A. | was approached by the editor of the

15 encycl opedia to wite the article.

16 Q Had you witten a prior version of it

17 anywhere or was this the first tine?

18 A. This was the first tine.

19 Q Did you talk to anyone el se as you wote

20 the article to get additional information or is this

21 basically information that is yours al one?
22 A. | don't believe | tal ked to anyone el se.
23 Q Going to the second page you say in the

24 fourth full paragraph Paterson's primary objective in
25 the design of DOS was to nmake it as easy as possible
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1 for software developers to wite applications for it.
2 To achieve this, Paterson sought to make the
3 application programinterface, APlI, closed paren,
4 conpatible wwth CP/ M

5 These are your words at that tine?
6 A. Yes, yes.
7 Q This is your position as to what your

8 obj ective was in the design of DOS and how you
B achieved it?

10 A. Yes.

11 Q Where was this encycl opedi a published, if
12 you know?

13 A. | don't know.

14 Q Do you know who published it?

15 A No.

16 Q Did you get -- go ahead.

17 A. | recently, in the past few nonths, |

18 t hi nk, happened to think about this article and say to
19 nyself, | wonder if it was ever published, because |
20 had never seen it. | happened to | ook on Amazon and
21 there it was. So | know you can buy it from Amazon.
22 Q You further go on and say that CP/ M

23 conpatibility of the APl was key to making the

24 transl ated programrun correctly. That's true,

25 correct?
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1 A. Yes.
2 Q The next sentence, also, it was hoped that
3 the famliarity of the CP/Mstyle APl would nake it
4 easi er for developers to learn to wite prograns for
5 DOS. Those are your words?
B A. Yes.
7 Q Wiy did you say it was hoped? Was that
8 sinply a use of the passive frane? Any reason? To
9 refer to sonebody ot her than you, perhaps?

10 A. Well, as | nmentioned, as an encycl opedi a
11 article, I"'mnot trying to put this, you know, in a
12 book full of articles without making it dependent on
13 t he reader know ng who wote it. | chose not to say |

14 hoped. |s that what you're asking?

15 Q | think it was, yeah.

16 A. | guess it would be nore than I; it would
17 be we at Seattle Conputer.

18 Q But it was a -- the famliarity of the CP/M
19 style API was an asset to DOS, as you understand it?

20 A. We believed it would be.

21 Q Then you go on and say the secondary

22 obj ective in the design of DOS was to nake it fast and
23 efficient, so it was witten entirely in 8086 assenbly
24 | anguage.

25 Could you tell ne what you nean by that?
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1 A. By whi ch phrase? The first or the second?
2 O the whol e thing?
3 Q The whol e thing, the sentence.
4 A. |s there nore to say about an objective of
5 making it fast and efficient?
6 Q | guess | need to understand the 8086
7 assenbly | anguage porti on.
8 A. So yeah, it's the second part you're asking

9 about there. That's the fundanental | anguage of the

10 m croprocessor. | amnot sure howto explainit. As
11 opposed to today, | programin the C progranm ng

12 | anguage or C plus plus or C sharp or you can program
13 I n BASI C and these programm ng | anguages can be used

14 on all kinds of different machines and then you run it
15 through a translator to focus it for a given one.

16 This is you've done the translation yourself. You're

17 witing at the |lowest level to get -- for maxi num

18 effect, for the nost conpact and fastest way of

19 getting things done.

20 Q In this article when you explain how you

21 made the APl conpatible with CP/M were you in any way
22 thinking of refuting or responding to the all egati ons

23 t hat we've seen having been nade by M. Kildall and

24 M. Wharton several years earlier?

25 A. That's probably in the back of ny mind, in
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1 the sense that | want to use a thorough enough
2 expl anation to cover that ground. | want to explain
3 what is simlar and what is not. | want to try and

4 make that clear. So that aspect of is it a clone and
5 Is it, you know, a rip off and stuff, that's in ny
6 mnd witing this, thinking if | explain it, you know,

7 fully and in detail people wll understand.

8 Q The | ast page of Exhibit 53 is your

9 bi bl i ography and this includes the book Gates and the
10 book Hard Drive. | assune that you read those in

11 preparation for this particular article?

12 A. | may have just not necessarily read them
13 In 2000 again | had them already on ny website as

14 bi bl i ographic references and if | had concl uded they
15 were okay to put on the website, they were okay to put
16 in the article and just snapped themin there. The

17 other two are fromthe website, so...

18 Q Al five of these articles are referenced
19 on your website?

20 A. Yeah. The three are referenced, the two

21 are actually present.

22 Q W' ve di scussed, | believe, all five of

23 them during this deposition?

24 A. Yeah.

25 Q Next exhibit is 54. These are book revi ews
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1 from Transacti ons on Professional Conmuni cati on,
2 February/ March of 2000. Are you famliar with that
3 publ i cati on?
4 A No.
5 Q This book review refers to two books on
6 Silicon Valley by M. Kaplan and soneone naned Po
7 Bronson and on page 11 -- excuse ne -- on page 111 at
8 the very bottomright the follow ng statenent is nade.
9 At any rate, when |IBM went back to Mcrosoft, the
10 young conpany saw t he opening and went for it. Paul
11 Al l en knew Ti m Pat erson of Seattle Conputer Products,
12 who had witten Q DOS, Quick and Dirty Operating
13 System Q DOS was basically a rip off of Kildall of
14 CP/M but Kildall had never gotten around to suing.

15 Do you see that?

16 A. Yes.

17 Q Just as preface, were you a friend of M.
18 Al |l en?

19 A. W were acquai nt ances.

20 Q Well, | asked you earlier if you were a

21 friend of Bill Gates. Wuld it be fair to say that
22 you knew M. Allen nore than you knew Bill Gates?

23 A. At this tinme, maybe a little, but hardly
24 either -- acquainted with both of themfromearlier

25 wor k where we used our equipnent at their office, but
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1 A. Yes.
2 Q What was your reaction?
3 A. | was very angry that | was being called a
4 thief and that soneone could wite those things
5 wi t hout ever bothering to hear ny side.
6 Q Any ot her recollection?
7 A. | don't have any other recollection, no.
8 Q What damages have you suffered because of
9 the publication of They Made Anerica?
10 A. | am concerned about the imge of a thief
11 bei ng one that people will not want to buy their
12 products from | use ny position as father of DOS as
13 a marketing elenent to attenpt -- in an attenpt to

14 create a belief that | know what |'m doing, and |'m
15 concerned that by a w despread belief that | actually
16 stole the work, that backfires and becones a negative
17 rat her than a positive.

18 It's very hard to quantify. You don't get
19 a feel for who isn't buying because they have seen

20 sonething like that, but... As ny business grows, |'m
21 concerned about it nore and nore, and even further as
22 It grows the possible inpact when | need to grow to
23 the point where | want venture capital to grow

24 further.

25 Q Have you done any quantification of the
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1 danages, the anount?
2 A. No, | haven't.
3 Q Do you have any notion or idea today what
4 your damage claimis, the anmount?
= A. No, | don't think so.
6 Q Has anyone you' ve approached for funding

7 since the publication of the book nentioned the book
8 or the chapter on Gary Kildall in response or in
9 reaction to the fundi ng request?

10 A. No. | haven't asked for funding yet at

11 this point.

12 Q. Has anyone cone and spoken to you about

13 their reaction to the book or having read the book?

14 A. | have been in -- only nedia. | have been
15 In contact wwth -- at |least a local reporter has

16 talked to ne about it and | think | may -- well, there
17 may have been a reporter or two who's asked ne about

18 it.

19 Q Anyone el se?

20 A. Not that | recall nentioning the book

21 specifically, no.

22 Q Anybody who hasn't nentioned the book

23 specifically but sinply nentioned the statenents

24 contained in this chapter since the publication?

25 A. No. | have on occasion, on rare occasion,
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1 received i ke an e-mail commenting on this idea that
2 DOS is just stolen or a clone, but |I don't recall --
3 it's been rare enough | don't recall having received
4 one since the book's been out.
5 Q So you have received e-mail or e-mails
6 about that subject, but that was prior to the
7 publ i cati on of the book?

8 A. Yes.
9 Q Do you have a copy of any of these e-nmails?
10 A. Probably not. | don't retain that | ong.
11 Q Do you renenber who sent themto you?
12 A. No. | don't recall it being anyone in
13 particular; in other words, it was just as far as |

14 know a Joe with an opi nion.

15 Q Do you know which of the statenents or

16 publ i cations they were responding to when they sent
17 the e-mail to you?

18 A. At | east one referred to M croprocessor
19 Report, which is again quoted in the book.

20 Q The M croprocessor Report in question, was
21 that the initial report or the reply by M. Warton
22 that they were referring to?

23 A. | think it had -- it was the person had
24 seen all three articles, you know, the article, ny
25 | etter and his response.
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1 Q And do you renenber what they said?
2 A. No, not specifically.
3 Q Did you contact any of the defendants

4 before filing suit about the publication They Made
= Anerica?

6 A No.

7 Q Have you consulted any physician or

8 recei ved any nedical care relating to any pain or
9 angui sh or enotional distress arising fromthe

10 publication in question?

11 A No.

12 Q Are you planning to see any health care
13 provi der regarding that?

14 A No.

15 Q You nmake an allegation that you have been

16 greatly injured in your character and reputation and
17 the | oss of potential business opportunities. And |I'm

18 referring to paragraph 1.8 of your conplaint.

19 Could you list the loss of potenti al

20 busi ness opportunities that you have suffered?

21 A. This would refer -- this would be the sane

22 things | was tal king about a mnute ago, with the

23 potential for -- the unknown extent of the potenti al
24 for lost sales and difficulty in raising venture

25 capital in the future.
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1 Q So there is no specific business
2 opportunity that you have lost; you are sinply
3 referring to the potential of |osing business
4 opportunities. |Is that correct?
5 A. | am-- | don't know what the effect may

B have been on sales and that's an unknown | oss and then
7 there are other | osses that are potential | osses.
8 Venture capital is a potential loss and difficulty in
9 getting venture capital.
10 Q Let me hone in a bit further. |[|s there any
11 particular sale you can point to, any particular |ost
12 sale that you can point to that you can say cane
13 directly from --

14 A. No, I"'mnot -- | don't normally -- | don't
15 feel like I"'mgoing to find out who is choosing not to
16 buy, so | don't have a way of knowi ng when |'m | osing
17 a sal e.

18 Q. Ine sane question wth regard to the

19 busi ness opportunities, such as not just sales, but

20 I nvestnents and other things. Any specific

21 opportunity?

22 A. No, no, | haven't attenpted -- | haven't

23 yet nade the attenpt to raise venture capital. It's a
24 concern for the future, possibly comng later this

25 year.
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1 Q Have you ever seen or heard M. Evans in
2 any particul ar nmedi um ot her than the book in question?
3 A No.
4 Q Have you read any ot her books or
5 publ i cations by M. Evans?
B A. Not that | recall.
7 Q Has anyone that you interact wth on a
8 regul ar basis treated you differently as a result of
9 the publication of They Made Anerica, to your

10 know edge?
11 A. No.
12 Q |'ve asked this question in different

13 contexts, but | just want to ask it one nore tine.

14 Has anyone refused you fundi ng based on the chapter
15 t hat appears in They Made Anerica on Gary Kildall?
16 A No.

17 MR. JOHNSON: Let's take a very brief
18 br eak.

19 (Recess taken.)

20 MR. JOHNSON: | only have a few nore
21 questions at this tine.

22 Q (BY MR JOHNSON) One question. Do you

23 recall any other interviews you' ve done wth nenbers

24 of the nedia during the last 30 sone years regarding
25 M5- DOS? | nean, we've gone through a series of books
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1 and witings and so forth. [|I'mjust curious if
2 there's anything el se out there that you renenber.
3 A. | renenber having done a bunch of
4 I nterviews over this period of tinme and | renenber --
5 don't renenber, generally don't renenber specifics.
6 Presunmabl y, they woul d have, especially as
7 t horough as your search appeared to be, that you've
8 probably hit the results of those interviews. |

9 couldn't tell you -- | guess, probably the thing
10 you're looking for nost is | can tell you no, | did
11 another interview that didn't show up here. | can't
12 remenber such a thing.
13 Q The next question. Do you have any notes

14 of any of these interviews, potentially, that woul d

15 establish who these people were?

16 A No.

17 MR. JOHNSON:  Anyway, | don't have any
18 further questions at this tine. There nay be further
19 addi ti onal questions as the case progresses, but at

20 this point we're finished.

21 MR. TOWINS: Thank you for your

22 courtesy. W'IlIl not waive and take a copy if it's
23 ordered. | guess that concludes -- off the record.
24 (Si gnature reserved.)

25 (Deposition concluded at 5:25 p.m)
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1 REPORTER S CERTI FI CATE

3 |, CHERYL J. HAMMER, the undersigned Certified
4 Court Reporter and Notary Public, do hereby certify:
5 That the testinony and/ or proceedi ngs, a
6 transcript of which is attached, was given before ne
7 at the tinme and place stated therein; that any and/or
8 all wtness(es) were by nme duly sworn to tell the
9 truth; that the sworn testi nony and/ or proceedi ngs
10 were by nme stenographically recorded and transcri bed
11 under ny supervision, to the best of ny ability; that
12 the foregoing transcript contains a full, true, and
13 accurate record of all the sworn testinony and/or
14 proceedi ngs given and occurring at the tine and pl ace
15 stated in the transcript; that | amin no way rel ated
16 to any party to the matter, nor to any counsel, nor do

17 | have any financial interest in the event of the

18 cause.

19 W TNESS MY HAND AND SEAL this 1st day of February
20 2007.

21

22 CHERYL J. HAMVER
Certified Court Reporter
23 CCR No. 2512
Notary Public in and for the
24 State of Washington, residing
i n Snohom sh County. Conm ssion
25 expires 9/29/09.
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